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The right of understand to charge’s means; the official declaration of a criminal act by the
competent government body against the person who committed that criminal act. According to Code
2014 provided the accused with certain rights including the understand to charge and the response to
the criminal phenomenon was left to the governmental entities as a representative of society. In fact,
one of the most important responsibilities assigned by the society to the government is to investigate,
and prosecute, and if the accused is found guilty and is convicted of the crime, be liable to be
punished by the judge in accordance with the law.

Therefore, one of the stages where the need to consider the accused person's right to be
charged is the criminal investigation stage, which is clearly one of the basic duties of the judicial
police in the crime detection stage, the police officer in the investigation stage, and the judge in the
trial stage. Therefore, the main purpose of the research on this matter is actually to examine the right
of the defendant to explain the charge in the investigation phase of the criminal proceedings. It should
be mentioned that this topic has been written using reliable scientific sources and a review research
method.
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The Concept of Investigation

Due to Afghanistan criminal justice system that is Roman-German unlike common law legal
system, investigation of an accused person would involve the judicial authorities. Investigation is a set of
actions taken by special judicial authorities to detect a crime, gather evidence and prevent the accused
from escaping or hiding, and comment on whether it can be prosecuted or not [8]. The investigation in
the criminal field started after the discovery of the crime and will continue until the case is handed over
to the competent court [5]. In some countries French, Irag and Turkey with inquisitorial system, an
investigation is a set of actions taken by a forensic investigator, either on the orders of a judicial
authority or by investigating judges, as well as other competent judicial authorities, to expedite and
prepare evidence, including evidence and reasons. It is useful for the person, according to the principle
of innocence, the main purpose of which is to prepare the case, facilitate and expedite the trial in court
[12]. It should be said that conducting an investigation in any criminal trial is necessary, which in its
general sense is called pre-trial investigation which the judicial recording agency prepares a case for a
decision by the court and in its limited sense, an investigation conducted by the prosecutor shall act in
accordance with the legal powers delegated to him [3]. It is clear that the purpose of the investigation is
to investigate the crime, assign it to a person with sufficient reasons and prepare the case for a decision
by a competent court that someone is guilty or not [14].

The Concept of the Right to Understand the Charge

The first right of the accused in the special investigation process is the right to be informed of
the charge. Observance of this right is one of the main criteria of a fair trial. Literally, the meaning of
"understanding” the charge is different from the meaning of "notifying" or "announcing" the charge. In
general, it seems that in the process of notification, something is notified to the addressee by observing
the formalities such as giving a copy of the document or writing to be notified, upon receiving the written
receipt, and in the notification process, without the need for special formalities.

In understanding, the matter must be explained to the audience. Explaining that in the two
processes of communication and announcement, the addressor has the duty to "deliver" the material to
the addressee with formalities or without formalities and has no obligation to the addressee; but in the
process of comprehension, the address or is not content to convey the message to the audience; rather,
it should ensure that the addressee understands what is being addressed, even if it is not limited in
terms of the form of understanding. However, in the Afghanistan Penal Code, the words notification and
explanation are used; considering the above, it becomes clear that when we talk about "explaining the
accusation to the accused", it means that the accused person understands his accusation and
understands it [11]. In the presence of the accused person, the judicial authority, through summoning or
summoning, is obliged to inform him of the accusation. Therefore, an important part of investigation is
"understanding the charge". This means that it is the inalienable right of a person to know which criminal
act he has committed [4].

To express the terminology of accusation, various interpretations can be seen in the expression
of legal thinkers. According to Dr. Ashuri: "An indictment is a formal declaration of an act or criminal act
against an accused by an investigating judge in the language and in a manner that is comprehensible to
the accused according to his or her specific situation." In other words; "An indictment is a formal
declaration of criminal conduct or conduct to an accused person by an investigator, judicial official or
judicial officer in a language and manner that is comprehensible to the accused in accordance with his
or her specific situation." [2]. It is also stated: "Understanding the charge means that the accused
person is aware of the subject of the crime and all the reasons for it." In any case, the appearance of the
title of indictment requires nothing more than the indictment itself, however, in international documents
as well as the teachings of criminal law, under the influence of libertarian ideas and in accordance with
human rights documents, the understanding of the charge, as the case may be, requires such things as
stating the reason, title and subject of the crime, cause and nature of the charge. Thus, the purpose of
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the charge is to give the accused sufficient notice or information of the allegation of the offence he had
committed [10]. The reading or notifying the accused of the charge and explaining the charge to the
accused is an extension of the accused right to be informed of the charge so that he understands what
he is being. Reading and explaining the charge are distinct rights though related. Otherwise, how is the
accused to plead to the charge?

The Right to Understand the Charge in Criminal Procedure Code 2014 and The Judicial
Authority’s Role

Informing the charge is one of the indisputable principles of criminal procedure; according to the
letter of the International Criminal Court, from article 61 onwards, the issue of "confirmation of the
charge" is raised. Paragraph 1 of article 61 of the Statute of the High Court 2018 stipulates in this
regard: demand them and form. The said hearing will be held in the presence of the prosecutor and the
accused, as well as his lawyer, in accordance with the conditions set forth in paragraph 2 [1]. In
paragraph 1 of article 7 of the Afghanistan Code 2014, the first right of the accused in the prosecution
process is the right to be informed of the charge attributed to him. Thus, according to article 87 of the
Criminal Procedure Code 2014, the police are obliged to process and complete the case of the person
in question within 72 hours and submit it to the prosecutor [9].

The need to protect individual rights and freedoms, as well as the existence of the principle of
legality of crime and punishment, and especially the principle of innocence, the principle of obtaining
evidence by law and the principle of prohibition of arbitrary arrest. These principles require that if there
is a complaint against an individual, he should be informed of all aspects of this complaint and the
charge and have sufficient grounds and opportunities to defend himself [6]. The judicial authority and
the person in charge of the investigation must collect the evidence for and against the accused and
provide the ground for the administration of justice between the litigants. The first grounding is to state
all the charges to the accused person with its aspects and steps and to make sure that he is aware of it.
The accused person, is according to the principle of innocence should have sufficient opportunity to
present his defence. Understanding the charge is therefore necessary because, on the one hand, it
enables the person to plead not guilty to the charge or charges attributed to him. On the other hand, the
investigator is allowed to resort to necessary measures, including the issuance of bond to guarantee his
appearance to be interrogated by the judicial police [2].

After informing the accusation and not having sufficient reasons against the accused, issuing a
criminal security order has no legal grounds. The validity of the charge inevitably depends on firstly, the
act has a criminal character, secondly, there is sufficient evidence to attribute it to the accused person,
and thirdly, the accused person must be able to commit a crime. In addition to the description of the
charge attributed to the accused, the indictment must contain other components that are provided for in
both Afghanistan law and international instruments. In the articles related to informing the charge in

criminal law, the components of "subject of charge", "reasons of charge" and in international documents,
the components of "reason for arrest”, "reason for detention", "nature of charge", "reason of charge" is
mentioned. Also, the need to validate the legal investigation and the standards of a fair trial also refers
to informing the accused of the right to remain silent and the right to choose a lawyer and to present
witnesses, etc. All the above must be done in an understandable way and if necessary, the accent of
the accused person or the use of an interpreter [11].

In Afghanistan, the notification is made by the judicial police in such a way that the presence of
a lawyer is also foreseen. Judicial police first question the identity and exact details of the accused; after
that, he asks the address of the accused person and records it in the presence of the court and warns
the accused person that if the truth is hidden and the false address is announced, the summons will be
sent to the same place, so be careful of his statements [7].

It is worth mentioning that inquiring about the exact address of the accused person will cause
the summons to be served faster and prevent the delay of the investigation. The judicial authority must
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explicitly inform the accused of the charge and the reasons given, and then continue the investigation. It
is not correct to state the charge of mentioning general legal instances of attributive crime as the judicial
authority must explain the alleged crimes separately. It is also necessary to fully present to the accused
the evidence such as the testimony of witnesses or the location of the crime scene or the type of
equipment discovered so that the accused may explain the principal points in the evidence which tells
against him. In explaining the accusation, the questions should be explicit, short, useful, clear, relevant
to the subject, and the questions of indoctrination and deception, reluctance and coercion of the
accused person are prohibited. If the accused person refuses to give an answer, his refusal should be
recorded in an authorized form [3].

The judicial police send the investigation papers (dossier) to the prosecutor without delay. In
addition, according to Paragraph 1 of article 61 of the Statute of the High Court 2018 Articles of
Association, in the court of notification of the charge, the accused person is executed in the presence of
his lawyer. However, in the judicial system of our country, due to the non-discriminatory characteristics
and deprivation of the accused person from the effective presence of a lawyer, even how the accused
person knows enough about the content of the case is unclear. Due to the lack of sufficient information
about the accused and the absence of an effective lawyer in the investigation, it is appropriate for the
judges of our country to be especially sensitive when informing the charge, and to using the correct
method of accusing, introduce the accused to him so that, he can defend himself by objecting to the
accusations or objecting to the evidence cited by the plaintiff and the prosecutor or presenting new
evidence. According to the court letter, the prosecutor continues his investigation before the hearing of
the charge and can also correct or return the charges, and in case of any correction or extradition, he
must inform the accused along with the reasons [1].

The right of the accused to be informed of the charge attributed to him makes him familiar with
the nature of the accusation which in turn helps him in preparing his defence to the allegation, getting a
lawyer for advice or legal aid, and collecting evidence in his favor. However, if a question is raised in
relation to a criminal act by the judicial institutions before informing the accused, he is not obliged to
provide an answer in the field though it is not lawful for the judiciary to ask a question, nor for the
defendant to provide an answer. The right to be informed is often than not, not explained to the accused
by the police, the prosecutor and the judge in the first instance contrary to articles 7 and 8 of the
Criminal Procedure Code 2014, This causes the accused to be unaware of the accusation and the
content of the case, to be deprived of the use of its other defence rights, to be not obliged to provide
answers to the questions raised, and thus, the investigation conducted by the judicial institutions is
incomplete, it also undermines justice.

Conclusion

The Criminal Procedure Code of 2014 has recognized the right of the accused to explain the charge.
So that the accused person, having this right, not only becomes aware of his other legal rights, but also
stands on an equal footing with the police, prosecutor, and judge in defense of his accusation. This will
ensure the government that the defendant was not treated unfairly during the criminal proceedings.

Justice must not only be implemented; but it should be seen whether it is really implemented or
not? In spite of the 2014 Code giving this right to the accused, in practice there are still cases where the
accused did not have this right in the province where he lived. This situation worsens when the accused
himself is not aware of his rights according to the law, and the judicial authorities should not look down
on the accused by turning a blind eye to the rights of the accused. By understanding the right to clarify
charges, this negative mindset among legal and judicial officers can be gradually reduced.

Therefore, by researching the right of the accused person to explain the charge in the
investigation phase of the criminal proceedings, it can be concluded that the 2014 code considers the
right to explain the charge as the first right for the accused in order to prepare the ground for the use of
his other legal rights.

18 Kaiwana Amini M.Rafiq. The right to understand charge of accused person in investigation step
of criminal procedings according the criminal procedure code of Afghanistan 2014




IOPUANYECKWUE HAYKH

REFERENCES

1. Abdulmalik, Wahidi. Accused's defenes rights in the Afghan legal system. Quarterly Journal of Ghaleb
Private University. — 2018.

2. Ali, Etimadi et al. The Prosecutor's Office with the Current Legal System from a Practical Point of
view. — Tehran: Publishing the Age of Thought, 2009.

3. Fadl al-Rahman, Ayoubi. Principle of criminal trials. — Kabul: Thagafat Publications, 2017.

4. Fatima, Abdullahi. Understanding the charge in international documents and Iran law: Bachelor
Thesis. — 2011.

5. Ghazi. Hashimi. Advantage and disadvantage of Afghanistan Panel Procedure Code 2014. — Kabul:
Saeed Publications, 2017.

6. Ghulam Haidar, Allamah. Strategic principles of criminal law in Iran and Afghanistan Laws. — Tehran:
Shahid Bahishti University, 2010.

7. Ghulam Haidar, Allamah. Principles of criminal procedure in Afghanistan. — Kabul: Ibn Sina
Publications, 2017.

8. Mahmoud, Akhondi. Code of Criminal Procedure. — Tehran: Mizan Publications, 2006.

9. Ministry of Justice. Panel procedure code of Afghanistan. — Kabul: Government Printing Publication, 2014.

10. Mohammad Ali, Ardabili. Understanding the Charge or the Right to Know the Subject and Reason for
the Charge // Journal of Legal Research. — 2004. - Vol 4.

11. Mohammad, Ashora. Criminal justice. — Tehran: Ganj-e-Danish Library Publications, 1987.

12. Mohammad, Ashora. Code of Criminal Procedure. — Tehran: Side Publications, 2010.

13. Saeed Mohammad, Saeed Fatemi. Human rights in the contemporary world. — Tehran: Printing and
Publishing Centre of Shahid Beheshti University, 2003.

14. Shahwali, Asghari. Accused's rights in the criminal proceeding // Andeshah Khanah Legal Magazine. —
2016. - Ne 4.

KansaHa Amutun M. Pachuk
dakynbTeT npaBa W NONMTUYECKUX HayK

YHusepcuteT ®apbsba
Adranucrtan, MaimaHa

NPABO HA MNOHUMAHUE OBBUHEHUA OBBUHAEMOT O JIALIA HA CTAOUU
PACCNEOOBAHWA YTONOBHOIO NPOU3BOACTBA B COOTBETCTBUU
C YroNnoBHO-NMPOLIECCYAIIbHbIM KOOEKCOM A®IAHACTAHA 2014 rOQA

MpaBo Ha NOHMMaHWe CPEeACTB NpeabsBeHNs 00BUHEHUS — 0huLManbHOE 3asiBNEHNE KOMNETEHT-
HOrO roCyZjapCTBEHHOrO OpraHa O MPECTYNHOM AesHUM B OTHOLIEHWUW NiLA, COBEPLUMBLLETO 3TO NPECTyn-
Hoe pesiHue. CornacHo Kogekcy 2014 rog npemocTtaBun o0BBMHSIEMOMY onpedeneHHble npaea, BKI4as
npaBO Ha npenbsiBneHWe OOBWHEHMS, a pearupoBaHWe Ha NPecTynHoe sBfieHWe Obifo OCTaBNEeHO Ha
YCMOTpPEHME TOCYAAPCTBEHHbIX CTPYKTYP Kak npeactasutener oblwectsa. Ha camom gene, ogHon u3
Hanbonee BaxHbIX 00513aHHOCTEN, BO3NOXEHHBIX 0DLIECTBOM Ha NPaBUTENLCTBO, SABNSETCA paccnenosa-
Hue u cynebHoe npecnenoBaHne, U ecnu 0OBUHSEMbIR ByaeT NpuU3HaH BUHOBHBIM U OCYXZEH 3a COBep-
LUEHWe NPECTYNNEHNs, CyObs NOHECET Haka3aHWe B COOTBETCTBUM C 3aKOHOM.

Takum 06pa3om, OOHOM U3 CTaaui, Ha KOTOPOW HEOBXOAMMO Y4MTLIBATL NPaBO OBBUHAEMOrO Ha Npeab-
SIBNeHne 00BUHEHMS, SBMAETCH CTaaWs YrONOBHOTO PacCnefoBaHus, KOTopasi, HECOMHEHHO, SIBMETCS OfHOM
13 OCHOBHbIX 00513aHHOCTEl CyAeBHO NOMMLMKM Ha CTaauM PackpbITUS NPECTYNAEHUS, COTPYAHWKA NONULMM
Ha CTaguW paccrefoBaHus U cyabu Ha cTagum cyaebHoro pasbupatenbcTea. Takum 06pa3oM, OCHOBHOW Lie-
b0 MCCreoBaHNs Mo 3TOMy BOMPOCY (PaKTUHECKU SIBNSIETCA U3yYeHWe npaBa 06BUHAEMOrO pasbsCHsATb 06-
BMHEHWe Ha 3Tane paccrefoBaHus YroNoBHOTO Npou3BoacTBa. CrieayeT OTMETUTL, YTO 3Ta Tema bbina Hanu-
CaHa C UCMoMb30BaHNeM HaZEXHbIX Hay4HbIX MCTOYHWKOB 1 0B30pHOTO METOAA UCCIIeA0BaHHS.

Knroyesnlie cnosa: obsuHsiembil, paccredosaHue, 0bguHeHue, cydebHas nonuyus u Kodexc 2014.
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